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OPINION

AFFI RVED AND REMANDED Susano, J.

This dental mal practice case was brought by Barbara
Bradl ey, adm nistrator of the estate of her son, Paul J. Bradley,
seeki ng danages for his wongful death. M. Bradley, a 32-year-

ol d diabetic, died as a result of Ludwig’ s Angina, a condition
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whi ch devel oped froma severe infection after his tooth was
extracted by the defendant dentist, Dr. John M Fox. Ms. Bradley
al | eges, anong other things, that Dr. Fox failed to appropriately
adm nister antibiotics to her son, and that this failure

proxi mately caused the condition that led directly to his death.
Following the close of Ms. Bradley's proof, the trial court
directed a verdict in favor of Dr. Fox, on the ground that the
plaintiff had not proven that Dr. Fox's failure to adm nister
antibiotics was the proxi mate cause of Paul J. Bradl ey’ s death.
Ms. Bradl ey appeals, raising the foll ow ng question for our

revi ew

Did the trial court commt reversible error
in holding that a directed verdict was proper
because no material disputed evidence existed
fromwhich the mnds of reasonabl e people

m ght conclude that Paul Bradley' s injuries
and death were proxi mately caused by

def endant’ s negl i gence?

Dr. Fox raises the follow ng additional issue:

Did the trial court err in allowi ng a general
dentist to testify regarding Paul Bradley’s
cause of death, which requires a nmedica
opi ni on?

Dr. Fox initially treated M. Bradley for a toothache.
The patient registration statenent conpleted by M. Bradl ey

i ndi cates that he infornmed Dr. Fox that he suffered from di abetes



and hepatitis. The formalso contains a notation that M.
Bradl ey was not taking nedication for the diabetes. M.
Bradley’s sister testified, w thout objection, that his diabetes
could be controlled by diet, and that he therefore was not
required to take insulin or other nedication. There is no
further indication in Dr. Fox's records as to what, if any,
additional information M. Bradley provided Dr. Fox with regard

to the status of his diabetes.

Dr. Fox pronptly extracted the afflicted tooth. His
records do not reflect whether any antibiotics were adm nistered
before or during the extraction, or at any tinme on the day of the
surgery, but they do indicate that he prescribed an antibiotic

the day after the surgery.

Fol l owi ng the extraction, M. Bradley continued to
experience problens in the sane location. On the second day
after his tooth was pulled, he was admtted to Sweetwater
Hospital and di agnosed with acute bilateral neck cellulitis. He
was then transferred to the University of Tennessee Medi cal
Center in Knoxville, where he was further diagnosed as suffering
fromLudw g's Angina, a life-threatening head and neck infection
that is typically of dental origin. M. Bradley s condition

continued to deteriorate, and he died three days |later.

At trial, Ms. Bradley based her case primarily upon

three sources®: the testinony of Dr. James McG vney, a doctor of

YThere is no indication in the record that the defendant’s deposition
was taken. In any event, the plaintiffs do not rely on any such testimony in
this case.



dental nedicine, who testified as the plaintiff’'s expert; the
deposition testinony of Dr. Jack E. Gotcher, a doctor of dental
medi ci ne and specialist in oral surgery and general anesthesia,
who treated M. Bradley upon his adm ssion to the University of
Tennessee Medical Center; and the nmedical records from both
hospitals and fromDr. Fox's office. The trial court determ ned
that, taken together, this and ot her evidence presented by M.
Bradl ey did not denonstrate that Dr. Fox’s failure to adm nister
antibiotics had proxi mtely caused M. Bradley' s death. The
trial court accordingly directed a verdict in favor of Dr. Fox,

and subsequently denied Ms. Bradley's post-trial notions.

W review the trial court’s grant of a directed verdict

under the follow ng well-established standards:

[i]n ruling on the notion, the court nust
take the strongest legitimate view of the
evidence in favor of the non-noving party.
In other words, the court nust renove any
conflict in the evidence by construing it in
the Iight nost favorable to the non-novant
and discarding all countervailing evidence.
The court may grant the notion only if, after
assessing the evidence according to the
foregoi ng standards, it determ nes that
reasonabl e m nds could not differ as to the
conclusions to be drawn fromthe evidence.
Sauls v. Evans, 635 S.W2d 377 (Tenn. 1982);
Hol mes v. Wl son, 551 S.W2d 682 (Tenn.
1977). If there is any doubt as to the
proper conclusions to be drawn fromthe

evi dence, the notion nust be deni ed.
Crosslin v. Alsup, 594 S.wW2d 379 (Tenn.
1980) .

Eaton v. MlLain, 891 S.W2d 587, 590 (Tenn. 1994).



According to T.C A 8§ 29-26-115(a), the plaintiff in a
medi cal mal practice action? has the burden of proving the

followng three el enents

(1) The recogni zed standard of acceptable
prof essional practice in the profession and
the specialty thereof, if any, that the

def endant practices in the comunity in which
he practices or in a simlar conmunity at the
time the alleged injury or wongful action
occurred;

(2) That the defendant acted with |ess than
or failed to act with ordinary and reasonabl e
care in accordance wth such standard; and
(3) As a proximate result of the defendant’s
negligent act or om ssion, the plaintiff

suffered injuries which would not otherw se
have occurr ed.

Id.; see also Kilpatrick v. Bryant, 868 S.W2d 594, 597-98 (Tenn.
1993). The plaintiff cannot succeed w thout proving each of
these elenents. 1d. at 598. As indicated earlier, this appeal
Is primarily concerned with whether Ms. Bradl ey satisfied her

burden of proof on the third el enent, proxi mate cause.

To satisfy the proxi mate cause requirenent, the
plaintiff nust establish that “it is nore Iikely than not that
t he defendant’ s negligence caused plaintiff to suffer injuries

whi ch woul d have not otherw se occurred.” 1d. at 602 (quoting

Boburka v. Adcock, 979 F.2d 424 (6th Gr. 1992)). Accordingly,

[t]he plaintiff must introduce evidence which
af fords a reasonabl e basis for the concl usion
that it is nore likely than not that the

2By statute, a suit for dental malpractice is enconpassed within the
definition of a medical mal practice action. See T.C.A § 29-26-102(4),(6).
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conduct of the defendant was a cause in fact
of the result. A nere possibility of such
causation is not enough; and when the matter
remai ns one of pure specul ation or conjecture
or the probabilities are at best evenly

bal anced, it beconmes the duty of the court to
direct a verdict for the defendant...

Kilpatrick, 868 S.W2d at 602 (quoting Lindsey v. Mam Dev.
Corp., 689 S.W2d 856, 861-62 (Tenn. 1985)). Wth regard to a
medi cal mal practice action, the Suprenme Court in Kilpatrick

further stated that

proof of causation equating to a
“possibility”... is not sufficient, as a
matter of law, to establish the required
nexus between the plaintiff’s injury and the
defendant’s tortious conduct by a
preponderance of the evidence in a nedica
mal practi ce case. Causation in fact is a
matter of probability, not possibility, and
in a nedical nal practice case, such nust be
shown to a reasonabl e degree of nedica
certainty. (citation omtted).

Id. at 602. The probability aspect of proxi mate cause thus

requires that there be “greater than a 50 percent chance” that
the defendant’s negligent acts or om ssions were the cause in

fact of the plaintiff’s injuries. Volz v. Ledes, 895 S.W2d 677,

679 (Tenn. 1995).
Agai nst this background, we turn to the question of
whet her Ms. Bradl ey established that Dr. Fox’s negligence

proxi mately caused the death of her son.



We shall first review what was proven by Ms. Bradley on
the i ssue of causation. The follow ng pertinent facts were
established by the nedical records and the testinony of various
w tnesses: (1) Paul Bradley was a diabetic; (2) M. Bradley
informed Dr. Fox that he was a diabetic but that he was not
taki ng medication; (3) Dr. Fox extracted the tooth that was the
source of M. Bradley’s pain; (4) Dr. Fox prescribed antibiotics
for M. Bradley on the day after the extraction; (5) follow ng
the surgery, M. Bradley devel oped a severe infection that led to
Ludwi g’s Angina; and (6) M. Bradley died as a result of this
affliction. 1In addition, the expert testinony indicates that the
appl i cabl e standard of care required taking an adequate nedi cal
hi story, determ ning whether the di abetes was under control, and
adm nistering antibiotics at |east after the surgery was

per f or med.

The evidence is nmuch |l ess conplete in other respects.
For instance, although it was assunmed in certain questions and
answers at trial, there is no actual testinony that Dr. Fox did
not adm nister antibiotics to M. Bradley at the tine of the
extraction. |In addition, the expert testinony is unclear as to
exactly when, under the particular circunstances of this case,
antibiotics should have been admi nistered. Dr. CGotcher testified
that a dentist should, at a mninmum give a diabetic patient
antibiotics “after the surgery [is] done.” However, it is
uncl ear whether he nmeant imediately “after”, or at sone other
unspecified tine followng the surgery. He also testified that
it would be a breach of the standard of care to not at |east give

the patient a “prescription for oral antibiotics to be taken



after the surgery was done.” Applying this statenent to the
facts at hand, Dr. Fox woul d appear to have net the standard of
care, since he did prescribe antibiotics to M. Bradley the day
after the surgery. Gven the absence of expert testinony as to
preci sely when antibiotics should have been provided, we cannot
determ ne whether this prescription was given too |ate, or
whether a failure to prescribe it at the appropriate tine
contributed to the progression of M. Bradley’ s infection.
Furthernore, the record offers no indication as to whether M.
Bradl ey even filled the prescription or took the nedication as

di rected.

Dr. MG vney stated that, had anti biotics been
adm nistered prior to the extraction, “lI don’t think he would
have -- that infection would have progressed to cause him
Ludwi g's Angina.” However, he could not explain the nmechani sm by
whi ch the tooth extraction allegedly advanced the infection. Dr.
MG vney did not testify as to a particular point at which the
standard of care required Dr. Fox to adm nister antibiotics. He
di d acknow edge that Dr. Fox had prescribed an antibiotic on the
day after the surgery, but he never testified that Dr. Fox had

breached the standard of care by waiting until then to do so.

The record is also unclear as to the status of M.
Bradl ey’ s di abetes and the extent of Dr. Fox’s specific know edge
thereof. Both Dr. Gotcher and Dr. McGvney testified to the
i nportance of determ ning the degree of control that a diabetic
patient has over his condition. Each stated that the particul ar

procedures to be followed in caring for such a patient are



predi cated upon a finding of whether the patient’s diabetes is
“controlled” or “uncontrolled.” Again, the record offers little
gui dance as to whether Dr. Fox made such an assessnent, and if

so, into which category he placed M. Bradley. Thus, while the
record contains extensive testinony regardi ng the standard of
care for diabetic patients in alternate scenarios, we do not have
the facts necessary to determ ne which scenario is present in
this case. Wthout these facts, we cannot determ ne which
standard is applicable to the case at hand. This deficiency
precludes a finding that Dr. Fox violated the applicable standard

of care.

Leavi ng aside the question of the rel evant standard of
care, we have determ ned that the evidence before us does not
establish that negligence on the part of Dr. Fox proxinmately
caused Paul Bradley s injuries and death. There is no proof that
Dr. Fox failed to adm nister antibiotics to M. Bradley at the
proper time or in the proper manner. G ven the insufficiency of
such evidence in the record, we can draw no negative concl usi ons

about the treatnment provided by Dr. Fox.

To establish proximate cause in this particul ar case,
Ms. Bradley was required to denonstrate that it is nore likely
than not that the failure to give antibiotics at the appropriate
time or in the proper manner was the proximte cause of the
Ludwi g’ s Angi na that caused M. Bradley’'s death. See Volz v.
Ledes, 895 S.W2d 677, 679 (Tenn. 1995); Kilpatrick v. Bryant,
868 S.W2d 594, 602 (Tenn. 1993). The record contains no such

proof. Although the evidence supports the possibility of



causation, a nere possibility

I's not sufficient, as a matter of law, to
establish the required nexus between the
plaintiff’s injury and the defendant’s
tortious conduct by a preponderance of the
evi dence. ..

Id. at 602.

We therefore find that the trial judge properly
directed a verdict in favor of Dr. Fox on the ground that M.
Bradl ey had not proven that a failure to adm nister antibiotics

was the proxi mate cause of Paul Bradl ey’ s death.

In view of our disposition of this issue, we deemit
unnecessary to address the additional issue raised on this appeal

by Dr. Fox.

The judgnent of the trial court is affirmed. Costs on
appeal are assessed to the appellant and her surety. This case
is remanded to the trial court for collection of costs assessed

there, pursuant to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMiurray, J.
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